
Dear XXXXXXXX, 

Greetings!
Firstly, we would like to congratulate the administration for taking the right steps by changing the Department of State (hereafter referred as DOS) website and making detailed information available to the applicants. We would like to also thank the administration for proactively working with USCIS on pending I-485 cases and allocating VISA’s to pre-adjudicated cases.. 
We are writing to obtain some clarifications/corrective actions (if and as necessary) regarding the interpretation of laws that control the 
· Immigrant visa allocation based on oldest Priority Dates.

· Method by which the ceiling of the 7% country being reached and defining the same country as “oversubscribed” by visa allocated and not by perceived demand. 

· Combining  family-based and employment-based immigration categories for allocation of Visa numbers
Immigrant visa allocation based on oldest Priority Dates.
Looking at the Visa Bulletin for October 2009 made us believe that immigrant visa allocation by the DOS may not be following INA Section 202 as intended.  
Immigration and Nationality Act: Section 202 
- Numerical Limitation to any single foreign state under Sec. 202. [8 U.S.C. 1152] is reproduced below (with emphasis added): 

Sec. 202. [8 U.S.C. 1152]
(a) Per Country Level. -
(1) Nondiscrimination. -
(A) Except as specifically provided in paragraph (2) and in sections 101(a)(27) , 201(b)(2)(A)(i) , and 203, no person shall receive any preference or priority or be discriminated against in the issuance of an immigrant visa because of the person's race, sex, nationality, place of birth, or place of residence.
(B) 1/ nothing in this paragraph shall be construed to limit the authority of the Secretary of State to determine the procedures for the processing of immigrant visa applications or the locations where such applications will be processed.
(2) Per country levels for family-sponsored and employment-based immigrants. - Subject to 1a/ paragraphs (3), (4), and (5) the total number of immigrant visas made available to natives of any single foreign state or dependent area under subsections (a) and (b) of section 203 in any fiscal year may not exceed 7 percent (in the case of a single foreign state) or 2 percent (in the case of a dependent area) of the total number of such visas made available under such subsections in that fiscal year. 
Our interpretation of the Section 202(a)(2) of the Immigration and Nationality Act:  
The total number of immigrant visas made available to natives of any single foreign state under subsections A of 203 (Family 1st, Family 2A, Family 2B, Family 3rd Family 4th) and subsections B of section 203 (EB1, EB2, EB3, EB4, EB4 OW, EB5) in any fiscal year may not exceed 7 percent of the total number of such visas made available under such subsections in that fiscal year. We interpret that each country needs to be allocated immigrant visas based on priority dates per subsections individually 203(a)
 i.e. Family 1st, Family 2A, Family 2B, Family 3rd Family 4th - and subsection 203(b)
- i.e., EB1, EB2, EB3, EB4, EB4 OW, EB5 individually first until that state reaches 7% Limit in categories mentioned above.
Define a state/category as retrogressed based on actual visa consumption:

Therefore, we believe that at the beginning of each quarter and fiscal year, no single state or country should be treated as an oversubscribed country until that particular state or country has reached the 7% limit by allocating visas based purely on Priority Dates. The state or country should be defined as oversubscribed only when actual visa allocation has reached the 7% limit in a particular category and not based on perceived demand. 
What we have observed in the past
 is that that certain categories for some states have been defined as oversubscribed without actually allocating the 7% limit of immigrant visas to that category. The total number of EB3 immigrant visas granted in FY-20093 was 39,778. Country limit for EB3 category is 7% of total EB3 allocation which is 2,784.
	Category
	Country Limit for 2009
	Actual allocation
	Over(+)/Under(-) allocation

	EB3-India
	2,784
	2,304
	-480

	EB3-China
	2,784
	1,918
	-866

	EB3-Mexico
	2,784
	4,566
	+1782

	EB3-Philippines
	2,784
	5,536
	+2752


As per Visa Bulletin for April 2009, EB3-India and EB3 China were the most retrogressed categories with PD of Nov-01-2001 and March-01-2003 respectively. Despite these countries being severely backlogged, they were allocated fewer visas than their country limit whereas oversubscribed categories like EB3-Mexico and EB3-Philippines were allocated way beyond the country limit.
Reaffirmation: Family-based and Employment-based immigration categories cannot be combined
Now we would like to bring your attention towards INA Section 202(e), which reaffirms that Employment based individual categories cannot be combined with Family based categories,
INA 202(e) Special Rules for Countries at Ceiling. - If it is determined that the total number of immigrant visas made available under subsections (a) and (b) of section 203 to natives of any single foreign state or dependent area will exceed the numerical limitation specified in subsection (a)(2) in any fiscal year, in determining the allotment of immigrant visa numbers to natives under subsections (a) and (b) of section 203, visa numbers with respect to natives of that state or area shall be allocated (to the extent practicable and otherwise consistent with this section and section 203) in a manner so that …….
This reaffirms what we stated earlier and interpreted as excerpt provided in subsection (a)(5) (EBX- ROW to EBX-Country A) proportion of immigrant visas available under each of paragraphs (1) through (5) (EB1- Country A through  EB5- Country A) is equal to the ratio of the total number of visas made available under the respective paragraph (EB1, EB2, EB3, EB4, EB5) to the total number of visas made available under section 203(b) (Total of employment based category.)  
When a country or chargeability is at ceiling, visa allocation to all employment based sub-categories (EB1, EB2, EB3, EB4, EB5) and all family based sub-categories (FB1, FB2, FB3, FB4) should be calculated individually at sub-category level. Also the calculation of 7% ceiling should be done separately for individual sub-categories in employment and family based categories. Based on this we are of the opinion that the method of estimating the 7% limit in totality (family based + Immigration based.) is not as per INA and that ceiling towards individual categories should be applied as mentioned in INA Sec. 202. [8 U.S.C. 1152]  (e) i.e. individually in each EB category till that category reaches 7% ceiling. 
Inconsistency with INA implementation example - 2009 S Korea EB allocation:
Additionally we believe the current DOS interpretation of INA Section 202 as illustrated by the South Korea example in Visa Bulletin for April 20106 is inconsistent with INA.
2.  Section 201 of the Immigration and Nationality Act (INA) sets an annual minimum family-sponsored preference limit of 226,000.  The worldwide level for annual employment-based preference immigrants is at least 140,000.  Section 202 prescribes that the per-country limit for preference immigrants is set at 7% of the total annual family-sponsored and employment-based preference limits, i.e., 25,620.  The dependent area limit is set at 2%, or 7,320.
The DOS’s current interpretation of calculating a combined limit of 7% (from total of family-based and employment-based available numbers), as illustrated by the example of South Korea in the April 2010 Visa Bulletin would be in Non-conformance with INA Sec 202. Hence we would request DOS to correct this unintentional discriminatory Interpretation 
We would like to bring your kind attention to \\April 2010 Visa Bulletin:
If a foreign state other than an oversubscribed country has little Family preference demand but considerable Employment preference demand, the otherwise unused Family numbers fall across to Employment (and vice versa) for purposes of that foreign state’s annual numerical limit.”
As mentioned in INA 202, the 7% ceiling needs to be applied individually to each individual sub-categories in employment based and family based categories as ( FB1 X 7% ), ( FB2 X 7% ), ( FB3 X 7% ), ( FB4 X 7% ), ( EB1 X 7% ), ( EB2 X 7% ), ( EB3 X 7% ), ( EB4 X 7% ), ( EB5 X 7% ). 

As per the DOS current interpretation, all employment and family based sub-categories are combined into one pool and then 7% ceiling is calculated as, (FB + EB) X 7%. We would like to bring your kind attention towards unbalance in family and employment based categories as,
· FB1 = 23,400/Year + any unused in FB4 category.
· FB2 = 114200/Year + Any VISA's unused in FB1 category
· FB3 = 23,400/year + Any unused in FB1+ FB2
· FB4 = 65,000/year
· EB1= 28.6% of 140000 ~ 40040 /Year + Any Unused of EB4 & EB5
· EB2= 28.6% of 140000 ~ 40040 /Year + Any Unused of EB1
· EB3= 28.6% of 140000 ~ 40040 /Year + Any Unused of EB3
· EB4= 7.1% of 140000 ~ 9940 /Year
· EB5= 7.1% of 140000 ~ 9940 /Year + Any Unused of EB4
If we see quota of VISA’s in each family as well employment categories is so unique that it is practically impossible to map and combine both the subsections. 
We believe that the DOS's current interpretation used to estimate the 7% limit is in nonconformance with INA Sec. 202. [8 U.S.C. 1152] (2) and unintentionally discriminatory (as per Sec. 202. [8 U.S.C. 1152] (a) (1)).

Recommendations:

· We urge you to please review your processes and systems so that immigrant visas are allocated based on oldest priory date until the state or country reaches its 7% limit in the Individual categories. 
· We request DOS to review the immigrant VISA allocation process to be followed based on VISA allocated for defined countries to be retrogressed and not based on demand.
· We also recommend that the DOS should treat family-based and employment-based categories separately to arrive at the 7% ceiling as prescribed in INA Section 202. 
· We request you to publish monthly VISA allocated/Return/Opening Demand/ Closing demand based on categories, Country in Demand data published. 
Benefits to Administration:

· Allocating immigrant visas based on oldest priority dates will help administration to have better control on how visa being applied and avoid unintentional results that may prove to be discriminatory as illustrated above. It will only be fair to applicants to allocate immigrant visas in a first-in, first-out (FIFO) order based on Priority Date and yet be within the sanctum of the current law as was intended by the Congress. 
· Allocating immigrant visas based on oldest priority dates will also help the administration avoid future class actions based on discrimination, similar to one brought by Zixiang Li, Jun Li, Jun Guo, Shibao Zhang, and Ming Chang
,
We would appreciate your kind action on rightful implementation of INA. 
Thanking you!!

Sincerely,
FIRST NAME LAST NAME
Immigrant visa allocation based on oldest Priority date - an example
Looking at historic data what DOS is doing right now rationing based on Individual countries or states. That is in violation of INA and discriminatory. DOS should not look at the countries in the first Place and should allocate VISA based on oldest Priority date first till they reach ceiling. 

Let us explain with example,

Let us assume DOS have 20 documentarily qualified cases all of them from EBX single category and Only 6 VISA to allocate with country cap of 3 for month of October, 2010. And Following is the inventory of documentarily qualified cases,

case # 1 with PD 1/1/2002 India
Case# 2 with PD 1/2/2002 China
case # 3 with PD 1/3/2002 India
Case# 4 with PD 1/4/2002 Mexico
case # 5 with PD 1/1/2003 India
Case# 6 with PD 1/2/2003 China
case # 7 with PD 1/3/2003 Philippines
Case# 8 with PD 1/2/2004 China
case # 9 with PD 1/1/2004 India
Case# 10 with PD 1/2/2004 India
case # 11 with PD 1/1/2004 India
Case# 12 with PD 1/2/2005 Holland
case # 13 with PD 1/1/2005 India
Case# 14 with PD 1/2/2006 France
case # 15 with PD 1/1/2006 Nepal
Case# 16 with PD 1/2/2006 China

What DOS need to do is start allocating VISA from case 1-6. And need to Keep Count of whom (Country of Changeability) they Allocated to with every VISA allocation. Looks like DOS is not following this procedure this time, unless they wouldn't have over allocated to some country and under allocated to individuals with oldest priority dates in current example of EB3-India
 in 2009.

Now say, if DOS have 7 VISA’s for quarter then EB-India might not get any more visa if there is No Fall Across in month 2 (November) of the quarter (FY-Q1 2011). but in Month 3 when they will have a chance of redistribute unused VISA due to fall Across/ DOWN/UP from other employment based categories, otherwise once again in Next quarter EB3-India will get once again 3 VISA for case number 9,10,11.

This will make sure that there is No Under allocation of VISA (DOS will avoid 100% EB3-India 2009)and Due to some kind of non usages of Visa’s in other employment based categories or  Individual cases with oldest priority dates will have chance to receive Visa’s based on Fall Across/DOWN/ UP.
� �HYPERLINK "http://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29.html"�http://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29.html�


� http://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-1083.html


� http://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-1083.html


� �HYPERLINK "http://www.travel.state.gov/pdf/FY09AnnualReport_TableV_2.pdf"�http://www.travel.state.gov/pdf/FY09AnnualReport_TableV_2.pdf�


�HYPERLINK "http://www.travel.state.gov/visa/bulletin/bulletin_4747.html"�http://www.travel.state.gov/visa/bulletin/bulletin_4747.html�


7- �HYPERLINK "http://ghp-immigration.com/yahoo_site_admin/assets/docs/10-05-12COMPLAINTeb2.173164028.pdf"�http://ghp-immigration.com/yahoo_site_admin/assets/docs/10-05-12COMPLAINTeb2.173164028.pdf�
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